STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 11,263
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decisions by the Departnent
of Social Wlfare to recoup a total of $5,883.00 in AN F.C
and food stanp benefits and to i npose a six-nonth
di squalification on the petitioner's receipt of food stanps.
The issue is whether the Departnent's decisions are in
accord with pertinent statutes and regul ations pertaining to
the treatnment of individuals who have been convicted of
wel fare fraud.

FI NDI NGS OF FACT

The petitioner does not dispute that on January 21,
1992 he pl eaded nol o contendere to a charge of illegally
receiving $4,270.00 in ANF.C. benefits and $1,613.00 in
food stanps, for a total overpaynent of $5,883.00, for the
period August 1, 1990 through March 31, 1992, because of his

failure to report to the Departnent that a househol d nenber

was enpl oyed and was receiving earned incorre.1 As a result
of the conviction the Court ordered the petitioner to pay

"restitution" to the Departnent in the anount of $3,368. 00.

The petitioner contends that his nolo plea was based on
hi s understanding that the $3,368.00 restitution paynment

woul d be the limt of his penalty and liability to the
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Departnment. However, nothing in the Court docunents
submtted by the Departnent reflects such a disposition by

t he Oourt.2

ORDER
The Departnent's decisions is affirned.

REASONS
33 V.S. A > 141(a) provides:

A person who knowi ngly fails, by fal se statenent,

m srepresentation, inpersonation, or other fraudul ent
means, to disclose a material fact used in nmaking a
determ nation as to the qualifications of that person
to receive aid or benefits under a state or federally-
funded assi stance program or who knowingly fails to

di scl ose a change in circunstances in order to obtain
or continue to receive under a programaid or benefits
to which he is not entitled or in an amount |arger than
that to which he is entitled, or who know ngly aids and
abets anot her person in the comm ssion of any such act
shal | be punished as provided in section 143 of this
title.

33 V.S. A 5143, referred to in the above section, provides

in pertinent part:

(a) A person who know ngly violates a provision of
this title for which no penalty is specifically
provi ded shall:

(2) |If the assistance or benefits obtained pursuant to
a single fraudul ent scheme or course of conduct
are in violation of subsection (a) or (b) of
section 141 of this title, and involve nore than
$1, 000. 00, be fined not nore than an anount equal
to the assistance or benefits wongfully obtained,
or be inprisoned not nore than three years, or
bot h.

(b) If the person convicted is receiving assistance,
benefits or paynents, the conmi ssioner may recoup
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t he amobunt of assistance or benefits wongfully
obt ai ned by reducing the benefits or paynents
periodically paid to the recipient, as limted by
federal law, until the amount is fully recovered.
In Fair Hearing Nos. 10,442 and 4513 the Board held
that a nolo plea does not alter the Departnent's right to
recoupnment under these provisions. Furthernore, when, as
here, it is clear that the petitioner was convicted by the

Court of having "wongfully obtained"” the anmount clainmed by

t he Departnent3 (in this case a total of $5,883.00 in
A.N.F.C. and food stanps), the fact that the court al so
ordered the petitioner to make "restitution” of a |ower

amount (in this case $3,368.00) does not alter the
Departnent's right under > 143(b) supra to recoup fromthe

petitioner's ongoing AN.F.C. or food stanp benefits the

4 | nasnmuch

remai ni ng anount that was "wrongfully obtained."
as the Departnent's decision to recoup $5,883.00 is

supported by the evidence and is in accord with the law, it

must be affirmed.5
As to the additional six-nmonth food stanp

di squalification inposed by the Departnent on the
petitioner, Food Stanp Manual (F.S.M) > 273.16(g)(2)

provi des:

i St at e agenci es shall disqualify an individual
found guilty of intentional programviolation for
the length of time specified by the court. |If the
court fails to inpose a disqualification period
the State agency shall inpose a disqualification
period in accordance with the provisions in
par agraph (b) of this section, unless contrary to
the court order.
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t hat

i If the individual is not eligible for the program
at the time the disqualification periods is to
begin, the period shall be postponed until the
i ndi vidual applies for and is determ ned eligible
for benefits.

iii  Once a disqualification penalty has been inposed
against a currently participating household
menber, the period of disqualification shal
continue uninterrupted until conpleted regardl ess
of the eligibility of the disqualified nmenber's
househol d. However, the disqualified nenber’'s
househol d shall continue to be responsible for
repaynent of the overissuance which resulted from
the disqualified nenber's intentional program
violation regardless of its eligibility for
program benefits.

Paragraph (b) of > 273.16, referred to above, provides

the penalty for an individual's "first violation" shal

be ineligibility to participate in the food stanp program

for six nonths. Furthernore, in determning the eligibility

and benefit |evel of the remaining nenbers of the

petitioner's household, F.S.M > 273.11 provides as follows,

in pertinent part:

C. Treatnent & | ncone And Resources O Certain
Nonhousehol d Menbers

During the period of tinme that a househol d nenber
cannot participate because he/she is an ineligible
alien, is ineligible because of disqualification for an
I nternational Program Violation, is ineligible because
of disqualification for failure or refusal to obtain or
provide an SSN, is ineligible for failing to sign the
application attesting to his or her citizenship or
alien status, or is ineligible because a sanction has
been i nposed whil e he/ she was participating in a
househol d disqualified for failing to conply with
wor kf are requirenents, the eligibility and benefit

| evel of any remai ning household nmenbers shall be
determ ned in accordance with the procedures outlined
in this section.
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1. | ntenti onal Program Violation Disqualification or
Wor kf are Sancti on

The eligibility and benefit |evel of any renaining
househol d nmenbers of a househol d contai ni ng

i ndi vi dual s determ ned ineligible because of

di squalification for intentional programviolation
or inposition of a sanction while they were
participating in a household disqualified for
failure to conply with workfare requirenents shal
be determ ned as foll ows:

i | ncone, Resources, and Deducti bl e Expenses

The incone and resources of the ineligible
househol d nmenber (s) shall continue to count
intheir entirety, and the entire household's
al | owabl e earned inconme, standard, nedical,
dependent care, and excess shelter deductions
shall continue to apply to the remaining
househol d nmenbers.

ii Eligibility and Benefit Level

The ineligible nenber shall not be included
when determ ning the househol d's size for the
pur poses of:

A Assi gning a benefit level to the
househol d;

B. Conmpari ng the household' s nonthly incone
with the incone eligibility standards;
or

C. Conparing the household' s resources with
the resource eligibility limts. The
State agency shall ensure that no
househol d' s coupon allotnent is
increased as a result of the exclusion
of one or nore househol d nenbers.

Based on the above it nust be concluded that the
Departnment correctly determ ned that during the petitioner's
six-nmonth period of ineligibility the petitioner could not
be included as a nenber of the remaining food stanp

househol d, but that his inconme should nonethel ess be counted
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in determning the remaini ng househol d nenbers’' benefit
| evel s.

FOOTNOTES

1The Department submitted copies of a docket summary
for the District Court, a signed Information by State's
Attorney, and a signed Affidavit that clearly establish that
the petitioner was convicted of having "wongfully obtained”
t he exact anmount of benefits now sought to be recouped by
t he Depart nent.

2The petitioner may well have m sunderstood the ful
effect of his nolo plea at the time he made it. |If so, he
is free to pursue this claimin Court. Unless and until he
successfully does so, however, the fact of his conviction--
but not his liability to the Departnment--is res judicata for
pur poses of this proceeding (see infra).

3In Fair Hearing No. 10,442, the board held that the
Department did not submit evidence sufficient to determ ne
t he amount determ ned by the Court to have been "wongfully
obt ai ned". See footnote 1, supra.

4The petitioner is required to make "restitution" of
$3,368. 00 whether or not he is receiving ongoing benefits.

33 V.S.A > 143 allows the Departnent to nmake further
recovery of the amount "wongfully obtained"--but only from
ongoi ng benefits subsequently paid to the petitioner. 1In a
notice to the petitioner (dated July 10, 1992) the

Depart ment acknow edged that the petitioner was making
periodi c paynents to Probation and Parole toward the anmount
ordered as restitution by the Court, and stated that it
woul d not begin recouping any further benefits until "after

this anount is paid'. 1In this respect, > 143 acts as a
civil remedy for the Departnent in addition to the terns of
crimnal sentence--simlar to an individual victims right
to separately collect civil damages arising fromcrim nal
act s.

5It is noted that ultimately the petitioner is no worse

off in terns of recoupnent than he woul d have been had he
not been convicted of welfare fraud. This is because both
the AN F.C. and food stanmp regul ations also require the
recoupnent of all benefits mistakenly overpaid. See WA M

> 2234.2 and F.S.M > 273.18. Therefore, even if as a
result of this fair hearing the petitioner decides to
chal l enge his nolo plea, and his conviction is ultimtely
overturned, the Departnent need only establish that an
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over paynment occurred--not that it was intentional on the
petitioner's past. It is also possible that the
petitioner's nolo plea allowed himto escape a jail

sent ence--sonet hing the petitioner nust think about if he
now chal | enges that plea. See Footnote 2, supra.
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